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42. Resolutions of Pennsylvania Against the Bank. 

March ag, iBig. 
The charter of the first Bank of ihi- United Slates expired in 1811. All 
efforts to renew ihe same, or to create another bank, failed until April 10, 
1816, when the act establishing the Bank of the United Slates of America was 
approved. ( U. S. Stat, at Jjirge, III, 266-177.) Hostility to a national 
bank soon reappeared, especially during <he financial crisis of 1818-19. An 
unsuccessful effort was made in Congress lo repeal its charter, and in several 
of the Slates the Legislatures determined to tax the branches of the Bank out 
Of the State. (McMaster, HI, 386-389; IV, 406, 497.) The action of Mary- 
land led to the [est case of McCulloekn. Maryland \w 1819(4 Wheaten, 316), 
in which [he .Supreme Court sustained [he constitutionality of the Hank and its 
exemption from Stale taxation. In Pennsylvania, within which Slate Ihe cen- 
tral office of the Bank was located, the Legislature again showed its hostility 
lo a national bank ' by adopting the resolution given below by a vote of 81 
yeas to 4 nays in the House, and 14 yeas to 7 nays in the Senate. 

References: Text, Pamphlet laws of Pennsylvania, 1819, 285; also in 
Laws of Pennsylvania, VII, 673 (Phila., 1S22J; Annals of Congress, 16 
Cong., 1 less., 70, 102. The Legislative proceedings are given in Journal 
of the House of Kef. of Penna., 1S1S 19, 200, 201, 341, 691, 692; Journal 
of the Senate of Penna., 1818-19, 5*5' General references on the Act of 
the Bank: Adams, VIII, 250,251,257-260; IX, 106, 
action in 1811 see ante, pp. 52-54. 



1816a 



89] 



8 8 3 4 3 



STATE DOCUMENTS 



[90 



in, 116-118, 131; Hildreth, VI, 589-591, 650-654; Mc Master, IV, 309- 
314, 495-508; Schouler, II, 447-449; III, 112-119; Von Hoist, I, 387, 388. 
For additional references cf. MacDonald, Documents, 207; Channing and 
Hart's Guide, 356. 

" That all power is inherent in the people, and all free govern- 
ments are founded on their authority and instituted for their 
peace, safety and happiness," are the fundamental principles of 
republicanism. 

To prevent the peace, safety and happiness of the people from 
being endangered, political orthodoxy teaches that they ought 
never to delegate a power which they can exercise with conveni- 
ence themselves. 

In proportion as the capital of a monied institution is increased, 
its branches extended and its direction removed from the body 
of the people, so also will be increased its power and inclination 
to do evil and to tyrannize ; therefore, 

Resolved, That the following amendment be proposed to the 
Constitution of the United States, viz. : Congress shall make no 
law to erect or incorpoiate any bank or other monied institution, 
except within the District of Columbia, and every bank or other 
monied institution which shall be established by the authority of 
Congress shall, together with its branches and offices of discount 
and deposit, be confined to the District of Columbia. 

Resolved, That our Senators and Representatives in Congress 
be requested to use their exertions to procure the adoption of 
the foregoing amendment. 

Resolved, That the Governor be requested to transmit copies 
of the foregoing preamble, proposed amendment and resolutions 
to each of our Senators and Representatives in Congress, and also 
to transmit like copies to the executives of the several States, with 
a request that they lay the same before the Legislatures thereof, 
soliciting their co-operation in procuring the adoption of the 
foregoing amendment. 



Replies of the States. 

The invitation of the Legislature of Pennsylvania to the other States to co- 
operate with it in securing the adoption of the proposed amendment to the 



gi] REPLY OF SOUTH CAROLINA 

Federal Constitution contained in the above resolutions brought out many 
replies during the years 1819-1823. The amendment was approved of by the 
Legislatures of Tennessee, Ohio, Indiana and Illinois, but disapproved of by 
those of at least nine oilier States. (Ames, Prafoud .Umndnirnts, 256, 336, 
339.) The replies of South Carolina and New York follow. That of the 
former is of especial imeresi in view ol the strict const ruction attitude taken by 
this Stale a few years later, while that of the latter is a fair statement of the 
reason that led to the creation of the second Bank of the United Stales. 
Other notable replies were those from Massachusetts and Georgia. The Legis- 
lature of Massachusetts maintained the utility and importance of the Bank, 
declaring " that a bank limited in ils operations la the District ol Cohunbw 
would be wholly inadequate to the exigencies of the national government." 
(Resolutions of Jan. 31, J82O. Resolves 0/ Mass., 1819-24, 1:9, 120. Report 
of indorsement, Jan. 17, 1823, !Md,, 571, 572.) The resolutions of the Gen- 
eral Assembly of Georgia declared that it was " not expedient to deny abso- 
lutely " the power of Congress to establish a bank, " although impressed with 
the belief lhat the original grant ol such power >)muki be si r.-anipanied with a 
resolution requiring the assent of each and every Slate lo the location of the 
said bank or any branches (hereof within the limits of such Slale." (From 
copy in Journal of House of Ref. of Retina,, 1822-23, 646, 647.) 






43, Extract from the Reply of South Carolina. 
December 12, iSai. 

• * " Your committee are unanimously of opinion that as 
Congress is constitutionally vested with the right to incorporate 
a bank, it would be unwise and impolitic 10 restrict i'.s operations 
within such narrow limits as the District of Columbia. They 
apprehend no danger from the exercise of the powers which the 
people of the United States have confided to Congress, but 
believe that in the exercise of these powers that body will render 
them subservient to the great purposes of our national compact. 
Vour committee therefore beg leave to recommend to this House 
the following resolution : 

Resolved, That the Legislature of the State of South Carolina 
do not concur in the amendment of the Constitution proposed 
by Pennsylvania in the following words. [Here follow the text 
of the amendment and a resolution for the transmission of their 
reply to the other States.] 

Acts ami Resolutions of the Central Assembly of South Carolina, 18: 



69, 70. (Colun 
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44. Extract from the Reply of New York. 
April iS, 1833. 



The committee are aware of the advantages a national bank, 
with its branches established in the several States, under the 
laws of the Union, beyond the reach of the local authorities, 
may enjoy, to the injury of the State bank; nor have they dis- 
regarded the influence that may be exercised by such a powerful 
monied institution extending over the widespread union above 
the power and in no manner subject to the direction of the State 
governments, which seem to have alarmed (and in some measure 
to have iufluenced the proceedings of) the General Assembly of 
Pennsylvania. But when they take into consideration the ex- 
treme embarrassment of the National government during and 
immediately subsequent to the late war in its fiscal concerns, 
from which a national bank, with its branches spread over the 
Union, might have relieved it ; the necessity that government was 
then under, of receiving its taxes and duties, in the depreciated 
paper of State banks, in no way subject to its control, and which 
had generally suspended specie payment, to the great loss of the 
National treasury, and the attending necessity of the government 
of opening accounts with, and making deposits in, from ninety to 
one hundred of these local institutions, the committee can not 
resist the conclusion that the dignity, the welfare, the prosperity 
and the permanency of that government {which is our ptide and 
our admiration) forbid the adoption of the proposed amendment; 
and although it may be wished that the power now exercised by 
Congress in establishing a national bank, with branches in the 
several States, had been used with some limitation, subjecting 
them to such taxation in the respective States as the local banks 
were or might be subjected to, yet the committee unanimously 
have come to the conclusion that it would be unwise and im- 
politic to adopt the proposed amendment. [Here follow resolu- 
tions of non -concurrence and for transmission of the resolutions. 
Adopted without division in both Houses.} 

If Journal sf N, 
1823,351,361.] 



[92 

Bank, 

r the 



B York, 1823, 826, 827, 937, 966; Stnalt Journal, 



qi] OHIO AND THE FEDERAL JUDICIARY [ 

45. Extracts from the Report and Resolutions of Ohic 

Relative to the Bank and the Powers of 

the Federal Judiciary. 

January 3, 1821. 

The hostility to the Bank also showed itself io Ohio. The General Assembly 
of that State, February 8, 1819, enacted a law placing a tax of $50,000 on 
each branch of the Bank of the United States that should be found within tbe 
State on and after the knowing 1 s 111 ol September! arid making express pro- 
vision for enforcing llic collection of the tax. {Acts of Ohio, XVII, 190-199.) 
This was done with the avowed purpose of compelling the Bank to cease doing 
business within the Slate. Notwithstanding the decision in the case of Mc- 
Cullock v. Maryland (4 Wheaton, 316), rendered March 7, 1819, Osborn, the 
Auditor of the State of Ohio, determined to collect the tax from the two 
branches of the Bank, which had paid no attention to the act of the Stale. 
Disregarding the injunction issued by ihe Circuit Court of the United States, 
the Auditor's agents, acting under Slate warrants, forcibly sei/.ed Ihe amount 
of the tax, $100,000, from Ihe branch of the Bank at Chillicothe. The Banlc 
thereupon instituted both civil and criminal suits against the parties in these 
proceedings. While one of the suits was still pending Ihe General Assembly 
of Ohio assembled in December, 1820. It at once came to the support of the 
Auditor and his agents. A joint committee of both Houses presented on 
December 12 an exhaustive state rights ur^un'ini, prepared by Charles Ham- 
mond, in defence of the position of tin- Siaie in ibis controversy. This report 
and resolutions, extracts In 111 which follow, were adnpied with aii-endtnenls by 
the House of Representatives December 28, 1820, and by the Srnale January 
3, 1S21, after that body had receded from seveial amendments, ihe ouiM 
important of which was one intended Io make less stringent the if commend* 
lion relative to (he withdrawal from the Bank of all privilege before the 
courts. The vole of ihe House of Uepn'seui atives on ihe several resolutions is 
given in hrackets after each of the resolves. The report and resolutions were 
communicated to both branches of Congress early in February, 1S21, and afler 
some objection were ordered printed. {Annals of Congress, 16 Cong., 2 sea., 
257, 361, 1029.) The Ohio Legislature also followed out the recommendation 
of the report, and on January 29, 1 821, passed An Act to withdraw from the 
Bank of the ( 'nitr.t Statu th, protection of the laics of this State in Certain 
Cans. (Acts of Ohio, XIX, 10S-110.) Attempts made in the session of 
1821-22 to secure the repeal of the law- levying the tax were defeated, (/files' 
Register, XXI, 303, 342, 343.) Subsequently the Circujl Court gave a deci- 
sion against Osbom, and March 19, 1S24, the Supreme Court, in Ihe case of 
Osbern etal. V. the Bank of the United States {9 IVAtahm, 738), affirmed the 
decision in all its material points, and the resolution of ihe funds seiied was 
tin ally effected. 

References: The text of the Report and Resolutions is gjv«\\» Senate Dot*- 
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minis, 16 Cong., x sen., XII, No. 72, 35 pages. Also in Executive Docu- 
ments, VI, No. 88; Annals of Congress, 1686-1714; «s reported from the 
Joint Committee, Journal of the House af Rep. of Ohio, 1S30-SSI, 98-132. 
Proceedings on the same, Ikid., 188, 189, 192-195; Journal of the Senate 
of Ohio, 1820-21, 188, 189.. Text 01 RenftttioBl only are given in American 
State Papers, Afiscetfatieous, II, 653, 654; A'i/es, XIX, 339-341. General 
references; Hilctreth, VI, 680, 702; McMnsler, IV, 497-504; V,4i3; Schouler, 
HI, 246"; Story, Commentaries, gtj )649-r65S; Const. History as seen in 
American Lain, 94-96; King, Ohio, 336-338. For contemporary accounL cf. 
Niles, XVII, 139,310, 311; XIX, 65, 85, r29, r 4 7, 227, 294, 3">. 337.346, 
361,449; XXI, 75, 76. 

[The report opens with a review of the transactions in con- 
nection with the case of the Bank of the United States against 
the officers of the State in the United States Circuit Couit.] 
The committee conceive that the proceeding in this case, by bill 
in chancery and injunction against the Auditor and Treasurer, is, 
to every substantial purpose, a process against the State. The 
Auditor and Treasurer are defendants in name and in form only, 
and can only be made and regarded as defendants to evade the 
provisions of the Constitution. From the view they have taken 
of the subject the conclusion seems inevitable that the Federal 
Courts have asserted a jurisdiction which a just construction of 
the Constitution does not warrant. And the committee conceive 
that to acquiesce in such an encroachment upon the privileges 
and authority of the State, without an effort to defend them, would 
be an act of treachery to the State itself, and to all the States that 
compose the American Union. 

The committee are aware of the doctrine, that the Federal 
Courts are exclusively vested with jurisdiction to declare, in the 
last resort, the true interpretation of the Constitution of the 
United States. To this doctrine, in the latitude contended for, 
they never can give their assent. • * * * * 

By an express provision of the Constitution of the United 
States, a provision intioduced purposely to effect that object, the 
States, in any controversies they may have with individuals, are 
placed beyond the jurisdiction of the Federal Courts. It would 
seem incontrovertible that the amendatory article ' placed the 
States and the United States in a relation to each other different 

1 Tbe XI amwidmeitt. See uAe, 5. 8. 
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from that in which they stood under the original Constitution. 
Different in this, that in all cases where the States could not be 
called to answer in the Federal Courts, these courts ceased to be 
a constitutional tribunal to investigate and determine their power 
and authority under the Constitution of the United States. The 
duty of the courts to declare the law terminated with their 
authority to execute it. 

The committee conceive that such is the true, and that such is 
the settled construction of the Constitution; settled by an 
authority paramount to all others, and from which there can 
be no appeal, the authority of the people themselves. 

So early as the year 1798 the States and the people were 
called to declare their opinions upon the question involving the 
relative rights and powers of the government of the United States. 
[Here follow extracts from the Kentucky and Virginia Resolu- 
tions of 1798.] 

It cannot be forgotten that these resolves, and others connected 
with them, were occasioned by the acts of Congress, commonly 
called the alien and sedition laws, and by certain decisions in 
the Federal Circuit Courts, recognizing the obligatory force of 
the common law, as applicable to the federal jurisprudence. 

The resolutions of Virginia were submitted to the Legislatures 
of the different States; Delaware, Rhode Island, Massachusetts; 
the Senate of New York, Connecticut, New Hampshire and 
Vermont returned answers to them, 1 strongly reprobating their 
principle, and all but Delaware and Connecticut, asserting thai 
the federal judiciary were exclusively the expositors of the federal 
constitution. In the Virginia Legislature these answers were 
submitted to a committee, of which Mr. Madison was chairman, 
and in January, 1800, this committee made a report, which has 
ever since been consdered the true text-book of republican 
principles. In that report the claim that the federal judiciary is 
the exclusive expositor of the federal constitution is taken up and 
examined. [Here follow extracts from the Virginia report.] 

The resolutions of Kentucky and Virginia, and of Massachu- 
setts, Rhode Island, the Senate of New York, New Hampshire 
and Vermont, in reply, and the answers to these replies by the 
1 hoi these replies see ante, pp. 16-16. 
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Legislature of Virginia, were a direct and constitutional appeal 
to the States and the people upon the great question at issue. 
The appeal was decided by the presidential and other elections 
of 1800. The States and the people recognized and affirmed 
the doctrines of Kentucky and Virginia, by effecting a total change 
in the administration of the federal government. In the pardon 
of Callender, convicted under the sedition law, and in the remit- 
tance of his fines, the new administration unequivocally recog- 
nized the decision and the authority of the States and of the 
people. Thus has the question, whether the Federal Courts are 
the sole expositors of the Constitution of the United States in 
the last resort, or whether the States, "as in all other cases of 
compact among parties having no common judge," have an equal 
right to interpret that Constitution for themselves, where their 
sovereign rights are involved, been decided against the preten- 
sion of the federal judges, by the people themselves, the true 
source of all legitimate powers. 1 

In the opinion of the committee, the high authority of this 
precedent, as well as the clear right of the case, impose a duty 
upon the State from which it cannot shrink without dishonor. So 
long as one single constitutional effort can be made to save 
them, the State ought not to surrender its rights to the encroach- 
ing pretensions of the Circuit Court. 

But justice should ever be held sacred- Pride and resentment 
are alike apologies for perseverance in error. If it were admitted 
that the proceedings of the Federal Court against the State, 
through its officers, are not warranted by the Constitution, still 
if the State has commenced in error it should abandon the con- 
troversy. Before, therefore, we determine upon the course we 
ought to pursue it is necessary to review and examine the ground 
upon which we stand. » * * The Constitution of the United 
States has distinctly expressed in what cases the taxing power of 
the State should be restrained. No maxim of legal construction 
is better settled and more universally acknowledged than that 

1 The assertion thai Ihe Virginia and Kentucky Resolutions were an issue in 
[he eleclion of 1800 docs not appear lo lie suiwtantialed by documenlary evi- 

1, Contemporary Opinion of' the I'irijim 
KtHtMky R/solulioiu, Amtrican Historical Revi/vi, V, 144. 
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express limitations of power, either in constitutions or in statutes, 
are distinct admissions thai the power exists and may be exer- 
cised in every other case than those expressly limited. With a 
knowledge of these facts and doctrines in their minds, that a 
confidence in the power of the State to levy this tax should be 
almost universal is what every intelligent man would expect. 

But after the law was enacted that levied the tax, and before 
the time of its taking effect, the Supreme Court of the United 
States, in the case of Maryland and McCulloch, decided that the 
States were debarred by the Constitution of the United States 
from assessing or levying any such tax. And upon the promul- 
gation of this decision it is maintained, that it became the diitv 
of the State and its officers to acquiesce, and treat the act of the 
Legislature as a dead letter. The committee have considered 
this position, and are not satisfied that it is a correct one. 

not, however, either in theory or in practice, the necessary 
consequence of a decision of the Supreme Court, that all who 
ights of the same nature with those decided by the Court 
are required to acquiesce. There are cases in which the decis- 
of the tribunal have been followed by no effective conse- 
quences. 

In the case of Marbury vs. Madison the Supreme Court of the 
United States decided that William Marbury was entitled to his 
commission as a justice of the peace for the District of Columbia ; 
that the withholding of this commission by President Jefferson 
was violative of the legal vested right of Mr. Marbury. Not- 
withstanding this decision, Mr. Marbury never did obtain his 
rommisstoii ; the person appointed in his place continued to act : 
his acts were admitted to he valid, and President Jefferson 
retained his standing in the estimation of the American people. 
The derison of the Supreme Court proved to be totally impotent 

kand unavailing. 
In the case of Fletcher vs. Peck the Supreme Court decided 
that the Yazoo purchasers from the State of Georgia were entitled 
lo the lands. But the decision availed them nothing, unless a 
make-weight in effecting a compiomise. 
These two cases are evidence that in great questions of political 
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rights and political powers a decision of the Supreme Court 
the United States is not conclusive of the rights decided by it. 
If the United States stand justified in withholding a commission 
when the Court adjudged it to he the party's right ; if the United 
States might, without reprehension, retain possession of the Yazoo 

ids after the Supreme Court decided that they were the prop- 
erty of the purchasers from Georgia, surely the State of Ohio 
ought not to be condemned because she did not abandon her 
solemn legislative acts as a dead letter upon the promulgation 
of an opinion of that tribunal, [Here follows a long argument 
in refutation of the principles maintained by the decision of the 
Federal Supreme Court in the case of McCulloch vs. Maryland. 
The report concludes with the following recommendations and 
resolutions :] 

If an accommodation can be effected without prejudice to the 
right upon either side, it would seem to be desirable to all parties. 
With this view, as well as with a view to remove all improper 
impressions, the committee recommend that a proposition of 
compromise be made by law, making provision that upon the 
Bank discontinuing the suits now prosecuted against the public 
officers, and giving assurance that the branches shall be with- 
drawn, and only an agency left to settle its business, and collect 
its debts, the amount collected for tax shall be paid, without 
interest. 

But the committee conceive that the General Assembly ought 
not to stop here. The reputation of the State has been assailed 
throughout the United States, and the nature of the controversy 
and her true course of conduct have alike been very much mis- 
understood. It behooves the General Assembly, even if a com- 
promise be effected, to take measure for vindicating the character 
of the Slate, and also for awakening the attention of the separate 
States to the consequences that may result from the doctrines of 
the Federal Courts upon the questions that have arisen. And 
besides, as it is possible that the proposition of compromise may 
not be accepted, it is the duty of the General Assembly to take 
ulterior measures for asserting and maintaining the rights of the 
State by all constitutional means within their power. 

In general, partial legislation is objectionable; but this is m 
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ordinary case, and may therefore call for and warrant extraordi- 
nary measures. Since the exemptions claimed by the Bank are 
sustained upon the proposition that the power that created it 
must have the power to preserve it, there would seem to be a 
strict propriety in putting the creating power to the exercise of 
this preserving power, and thus ascertaining distinctly whether 
the executive and legislative departments of the government of 
the Union will recognize, sustain and enforce the doctrine of the 
judicial department. 

For this purpose the committee recommend that provisions be 
made by law, forbidding the keepers of our jails from receiving 
into their custody any person committed at the suit of the Bank 
of the United States, or for any injury done to them ; prohibiting 
our judicial officers from taking acknowledgments of conveyances 
where the Bank is a party, or when made for their use, and our 
recorders from receiving or recording such conveyances; forbid- 
ding our courts, justices of the peace, judges and grand juries 
from taking any cognizance of any wrong alleged to have been 
committed upon any species of property owned by the Bank, or 
upon any of its corporate rights or privileges, and prohibiting our 
notaries public from protesting any notes or bills held by the 
Bank or their agents or made payable to them 

The adoption of Ihese measures will leave the Bank exclusively 
to the protection of the federal government, and its constitutional 
power to preserve it in the sense maintained by the Supreme 
Court may thus be fairly, peaceably and constitutionally tested. 
Congress must be called to provide a criminal code to punish 
wrongs committed upon it, and to devise a system of conveyance 
to enable it to receive and transmit estates, and being thus called 
to act, the National Legislature must be drawn to the serious con- 
sideration of a subject which the committee believe demands 
much more attention than it has excited. The measures pro- 
posed are peaceable and constitutional, conceived in no spirit of 
hostility to the government of the Union, but intended to bring 
fairly before the nation great and important questions, which 
must one day be discussed, and which may now be vety safely 
investigated. 

The committee conclude bj recommending the adoption of 
the following resolutions ; 
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Resolved, by lite Great Assembly of the State of Ohio, That in 
respect to the powers of [he governments of the several Slates 
that compose the American Union and the powers of the federal 
government, this General Assembly do recognize and approve the 
doctrines asserted by the Legislatures of Kentucky and Virginia 
in iheir resolutions of November and December, 1798, and 
January, 1800, and do consider that their principles have been 
recognized and adopted by a majority of the American people. 
[Yeas 59, nays 7.] 

Resolved further, That this General Assembly do protest against 
the doctrines of the Federal Circuit Court, sitting in this Stale, 
avowed and maintained in their proceedings against the officers 
of the State upon account of their official acts, as being in direct 
violation of the nth amendment to the Constitution of the 

[United States. [Yens 59, nays 7.] 
Resolved further. That this General Assembly do assert and 
will maintain by all legal and constitutional means the rights of 
the States to tax the business and property of any private corpor- 
ation of trade incorporated by the Congress of the United States 
and located to transact its corporate business within any State. 
[ Carried unanimously.'} 
Resolved further, That the Bank of the United States is a 
private corporation of trade, the capital and business of which 
may be legally taxed in any State where they mav be found. 
Resoked further, That this General Assembly do protest 
against the doctrine that the political rights of the separate 
States that compose the American Union, and their powers as 
sovereign States, may be settled and determined in the Supreme 
Court of the United States, so as to conclude and bind them, in 
cases contrived between individuals, and where they are no one 
of them parties direct. [Yeas 64, nays l.j 
Resolved further, That the Governor transmit to the Governors 
of the several States a copy of the foregoing report and resolu- 
tions, to be laid before their respective Legislatures, with a request 
from the General Assembly that the Legislature of each State 
may express their opinion upon the matters therein contained. 
[ Carried unanimously.'] 
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Resolved further, That the Governor transmit a copy of the 
foregoing report and resolutions to the President of the United 
States and to the President of the Senate, and Speaker of the 
House of Representatives, to be laid before their respective 
Houses, that the principles upon which this State has and does 
proceed may be fairly and distinctly understood. [Carried 
unanimously.] 



46. Reply of Massachusetts to Ohio. 

February 7, 1B22. 

The foregoing Report mil Resolutions of Ohio called otit the following reply 
~ -snivel of Mass. 



rt and Resoli 
31 the Legi 
iSro, 24, 417-419; also in fifties, XXI, 404. A series of Resolves o 
character were adopted by the House of Representatives of New Hampshire, 
June 28, 1821, liy a vote of 172 yeas lo 8 nays, but were inriefinilely postponed 
by Ihe Senate by a vole of 7 yeas to 5 nays. The le*l of these resolutions is 
prinled in ihe Journal of Ihe Senate of New Hampshire, 1821, 208-212; also 
inMfa, XX, 312,313. 

• " • The Supreme Court of the United States, the ulti- 
mate tribunal for the determination of all cases arising under the 
Constitution and laws of the Uuited States, have decided, after 
full argument upon all the questions raised, that the power to 
establish a bank is vested by the Constitution in Congress, and 
that its several branches are exempted from the taxing power of 
the States. The constitutional questions, then, having been thus 
solemnly determined in all the forms in which they can arise, the 
construction thus given to the Constitution appears to your com- 
mittee to be final and binding upon the several States. If the 
operation of this is found to be injurious to the best welfare ol 
the States, the remedy is to be found in an amendment to the 
Constitution. The Legislature of this State, however, is not called 
upon to sanction any such amendment, but to express its opinion 
upon the report and resolutions of the General Assembly of Ohio ; 
but to comply with the request fully, holding, as your committee 
do, different opinions, would occupy this Legislature with the 
details of arguments better fitter! for a judicial than a legislative 
hardly be justified by tlie sincere respect which 
islature of the State of Ohio. Satisfied, 1 







STATE DOCUMENTS 



[KM 

committee are, with the construction which has been so often 
and so deliberately given to the Constitution, they do not perceive 
that any important end can be obtained by offering anythin 
more than the result of their reflections, in the form of resolutions, 
which are herewith respectfully submitted to the consideration 
of the Legislature. 

Resolved, By the Senate and House of Representatives, in Gen- 
ral Court assembled, that in their opinion the power to establish 
a National Bank, with branches thereof in the several Slates, is 
vested by the Constitution in the Congress of the United States. 

Second. Resolved, That the act of Congress, passed on the 
tenth day of April, in the year of our Lord one thousand eight 
hundred and sixteen, to incorporate the subscribers to the Bank 
of the United Siates, is a law made in 'pursuance of the Constitu- 
tion of the United States. 

Third. Resolved, That inasmuch as the Constitution of the 
United States, and the laws made in pursuance thereof, ; 
supreme law of the land, anything in the constitution or laws of 
any State to the contrary notwithstanding, the legislative acts of 
any State, so far as ihey prevent or defeat the operation of such 
laws, are void. 

Fourth. Resolved, That the act of the Legislature of the State 
of Ohio levying a tax upon the branch of the National Bank 
established there, with the other measures proposed, would, 
carried into effect, expel from the State such branch and defeat 
the operation of the law by virtue whereof it was established. 

Fifth. Resolved, That as the judicial power of the United 
Stales extends to all cases arising in law and equity, under the 
Constitution and laws of the United States, it belongs to the 
judicial depaitment to determine all cases arising from a conflict 
between the laws of the United States and the laws of a partic- 
ular State. 

Sixth. Resolved, That, in the opinion of this Legislature, the 
proceedings of the Circuit Couit of the United States for the dis- 
trict of Ohio, againsl the officeis of that State do not violate the 
eleventh amendment to the Constitution of the United States. 

Seventh. Resolved, That the constitutional exercise and pres- 
ervation of the judicial power of the United States is essential to 
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the safely and prosperity of the Union, and that while this Legis- 
lature will be ever ready to afford its aid to any State against 
manifest usurpation or real encroachment upon its rights, it will 



also yield a reasonable confidence and support to all the depart- 
ments of the National Government, so long as they continue in 
the rightful exeicise of their constitutional power 

Eighth. Resolved, That His Excellency the Governor be re- 
quested to transmit to the Governors of the several States of the 
Union, a copy of the foregoing report and resolutions. 






47. Virginia on Jurisdiction of the Federal Courts. 

February 19, 1B21. 
State sovereignly was aroused by the series oi decisions ol the Supreme 
Court of ihe United Slates, rendered during Ihe years 1816-1824, asserting il 
iiiLi-iimii.il |nd maintaining the powers of Congress. Virginia was especially 
prompt in condemning the principles asserted by tile Court. Following the 
decision in the case oi MiCtilloth V, Maryland (4 Wheaton, 316), in Decem- 
ber, 1819, two different sets of resolutions, prefaced by long preambles pro- 
testing against the decision in this case, were introduced in the Legislati 
Virginia. One oi these suggested the procuring of an amendment I 
Federal Coustiluiimi to establish a tribunal to decide cases in controversy 
between a State and the Federal Govern it. ml, riniiyiosed of representatives of 
..<..! 1 f'1-jveriuiieiiis. 1 Xifcs, XVII, 310-314, 447.) Although neither of these 
lesolutions were adopted at this time, the feeling of hostility to the Federal 
Court was further aroused by the case ol Cohtn v. Virginia, decided in ifai. 
(6 IVhtalon, 264.) The writ issued by Chief Justice Marshall summoning the 
State authorities to appear before the Court in Ibis case at once led to the 
renewed consideration of resolutions in Ihe Legislature and to agitation in the 
press of ihe Stale. The report adopted by Ihe House of Delegates, by a vole 
of 138 10 18, is primed in A'ilis, XX, 118-124. The resolutions ot protest as 
finally adopted by b.iih brandies of the Legislature are given below. The 
[l>I1.jv.-lii[; yeai itsijluiiiiiis proposing a series of amendments 10 ihe Conslitu- 
[iiiii pi :v. iny limit .it it His u pi in the power and jurisdiction of the Federal Courts 
were 1 1 c frated by n. itiirrnv. 111.1 rj>in in the \ irginin I tuuse of Delegates. {Alito, 
XX!, 404.) The most noteworthy oi the criticisms directed against these 
denniuiii, which appeared in the public press, were a series of articles written by 
Judge Roane ol ihe Virginia Appi-llaic Court, under ihe signature oi "Algtrnon 
Sidney." His articles were published in (be Ki'ltmouJ l-.nquirtr in March, 
1821. Of these Jefferson wrote : " I confess thai they appeared to me to pul- 
verize every word which had been delivered by Judge Marshall." (Letter ol 
me 12, 1823; cl. post.) The correspondence oi Jefferson during tl 
filled with severe criticism upon Ihe practices and opinions of the Federal 
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Judiciary. For his comments on the case ol Cohenv. Virginia see his Writings 
(Ford ed.), X, 198-199, 226-2321 Works, VII. 222, 223, 294-298; see also 
liis ■jiprt.-Mntis of alarm owing Lo the influence of the Judiciaiy, Writing!, X, 
I40-H3. 160. i*(| 170, 177. 184, 189, 191, 200, 22], 224, 248, 259; Works, 
VII, 134, 192, 199, 2 16, 256,278. Few the more conservative views expressed 
1 1 >■ Madison in bis correspondence with Judge Roane, Jefferson el al., see 
Works, III, 143-147, 217-222, 223, 234. 246, 291-293, 325-328; IV, 1 
47, 296, 297. For an account ol the effort made in Congress in 1821 

amendment lo ihe Constitution conferring upon the -Senate appellate 
juriMliniuii in certain cases see, Aim-*, frep-ted Amendments, 161,162; Annals 
ef Congress, 17 Cong., 1 sess., 23-25, 68 92, 96 114. For comments on 
t-ase of Cohen v. Virginia see Const. History as seen in Amir, law, 85-90; 
London, 312, 313; McMaster, V, 414. Van Sanlvoord's Chief Justices, 
466-469. 

Resolved, as the opinion of the General Assembly of Virginia, 
that the Supreme Court of the United States does not possess 
appellete jurisdiction in any case decided by a State court. 

That, even if this appellate jurisdiction did exist in cases 
cided in a Slate court, between individuals, a State cannot be 
made a party defendant to any suit before a federal tribunal 
commenced with a view to obtain a judgment against such State, 
or to reverse one obtained by it in a Stale court, or to any pro- 
cess or proceeding instituted in a Federal Court to correct or re- 
verse a judgment enteted in a Slate court for a penalty or punish- 
ment prescribed for the commission of any offence. 

That a law passed by the Congress of the United States by 
virtue of that clause of the Constitution which gives to them the 
right of exclusive legislation over the District of Columbia has 
no greater force or effect out of the said District and within the 
limits of a State lhan the law of one State has within the limits 
of another State, or than a law of a State has within the District 
aforesaid. 

Resolved, That the Supreme Court of the United States have 
no rightful authority tinder the Constitution to examine and 
correct the judgment for which the Commonwealth of Virginia 
has been " cited and admonished to be and appear at the 
Supreme Court of the United States," and that the General 
Assembly do hereby enter their most solemn protest against the 
jurisdiction of that Court over the matter. 

[Acts of Virginia 1820-II, 142, 143. (Richmond, 1821.)] 
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Kentucky and the Federal Judiciary. 

1821-1825. 

During the period 1821 to 1825 the people of Kentucky were greatly exer- 
cised by the decisions of the Supreme Court of the United States, especially 
that in the case of Green v. Biddle (8 Wheaton, 1), declaring the Occupying 
Claimant Laws of 1797 and 1812 a violation of the 7th art. of the compact 
with Virginia of 1789, and hence* unconstitutional as being contrary to the 
provisions of Art. I., Sect, io, of the Federal Constitution, which prohibits any 
State from impairing the obligation of contract. After the decision of the 
Court, March 5, 182 1, an application of Henry Clay for a rehearing was 
granted, and the case continued to the next term for argument. When the 
Legislature assembled in October it adopted a temperate report and resolutions, 
solemnly remonstrating against the adjudication in this case, authorizing the 
appointment of " commissioners to try and adjust matters with Virginia,' ' and 
to oppose any decision of the Supreme Court that the laws in question were 
void. (Acts of General Assembly of Ky., 1821 , 456-469; cf. also Niles, XXI, 
190, 191, 303, 404, 405.) During the following year the effort to effect an 
agreement with Virginia failed, by reason of the opposition in the Senate of 
that State. (Cf. Report of Commissioners of Kentucky, Henry Clay and John 
Rowan, Journal of the Senate of Ky., 1823, 31-33; also Res. of Virginia, 
Feb. 18, 1823, Acts of Virginia, 1822-23, 121, 122.) Subsequently, Feb. 
27, 1823, the Supreme Court handed down its decision, in confirmation of its 
previous position. An unsuccessful effort was made to secure a rehearing of 
the case by Judge Rowan, one of the commissioners for the State. (See his 
letter and petition, Journal of the Senate of Ky., 1823, 35-59; Butler, Ken- 
tucky, 276-279.) This decision was called to the attention of the Assembly 
by Governor Adair, in the passage of his message given below. That body 
adopted a long and argumentative Report and Resolutions relative to this case, 
as well as to the decision of its own Court of Appeals on the Replevin and 
Endorsement Laws (Acts of General Assembly of Ky., 1823-24, 488-516; 
Jour, of the Senate of Ky., 1823-24, 189-220; see also AHles, XXV, 201, 275), 
and also an elaborate Remonstrance to Congress (Acts of Ky., 520-527; 
Journal of the Senate, 288-297; Executive Doc, 18 Cong., 1 sess., IV., No. 
69). Extracts from these documents follow. Upon the receipt of this remon- 
strance attempts were made in Congress by the Senators and Representatives 
of Kentucky, aided by others, to require the concurrence of a greater number 
of judges than a majority in any opinion which involved the validity of a State 
law. Such a bill was reported favorably in the Senate, and the proposition 
was debated at length in both Houses in 1824. (Annals of Cong., 18 Cong., 
1 sess., 28, 38, 290, 574-577* 9*5* 9*6, 1291, 1428, 2514-2541, 2618-2620.) 
For summary of the history of this controversy see Butler, History of Kentucky, 
266-279 [Louisville, 1834]; McMaster, V, 414-417; Sumner, Jackson, 122- 
129, 132-134. 
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48. Message of Governor John Adair of Kentucky. 

November 4, 1823. 

[After referring to the decision of the Supreme Court in this 
case he says :] Ours is a government founded on moral princi- 
ples ; its strongest support is in the affection of the people. Any 
judicial act that tends to alienate .the minds, and consequently 
the affections, of large portions of the citizens ; for instance, as 
in the present case, a whole State, by unhinging and overturning 
the course of legislation and adjudication acted on for years past, 
must in the same degree weaken the power and render less secure 
the stability of the government. I need not be told that the 
general government is authorized to use physical force to put 
down insurrection and enforce the execution of its laws. I know 
it ; but I know, too, with equal certainty that the day when the 
government shall be compelled to resort to the bayonet, to com- 
pel a State to submit to its law, will not long precede an event of 
all others most to be deprecated. 

I refer to these strong points, to show to what extent this prin- 
ciple may be carried. As to the immediate effects, the incalcu- 
lable litigation and distress it may produce within this State, I 
leave it with the Legislature, who are better able to judge than 
myself. But the immediate effects and consequences of these 
decisions, on the property and pecuniary relations of the com- 
munity, is not the view which most is to be apprehended. The 
principles they would establish, and the effects they would pro- 
duce, sink much deeper, and would produce infinitely more 
permanent evils. They strike at the sovereignty of the State, 
and the right of the people to govern themselves. It is in this 
view that they have been contemplated, and justly excited the 
apprehensions of the most intelligent and sober-minded members 
of the community, and in this view the subject is committed to 
your most solemn consideration. In your wisdom the remedy 
is expected to be devised. 

^Journal of the Senate of Kentucky ', 1823, 10- 1 2.] 
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9. Extract from Preamble and Resolutions of the 
Legislature. 

December ag, 1823. 

But why, it may be asked, were not the States, upon the for- 
mation of the Constitution of the United States, melted down 
and their existence abolished, if the doctrine be correct, that 
they can not suit their remedial system, by varying it, to the 
varied condition of socieiy. If one unaltered and unalterable 
system of laws was destined to regulate, in perpetuity, the con- 
cerns of the people of the republics of America, • * • w hy 
the afflicting expenses of sustaining twenty-four different States! 
with the legislative, judiciary and executive machineries of sover- 
eignty? Why, under this hypothesis, are they taunted with the 
mock-lineaments, contexture and aspect of sovereigns, when in very 
deed, they are dwarf vassals? Are the principles of Montesque 
vapid and illusory, and were the patriots who achieved the inde- 
pendence of the American States, and formed their respective 
constitutions and that of the United States, deluded into the 
erroneous belief that those principles were correct and had been 
verified by the experience of ages? 



Thai 



Resolved by the Legislature oj the Commonwealth of Kentucky, 
,t they do hereby most solemnly protest, in the name and on 
the behalf of the good people of Kentucky, against the erroneous, 
injurious and degrading doctrines of the opinion of the Supreme 
Court of the United States, pronounced at the last session of 
that Court, in the case of Green and Biddle. 

And it is further resoh'ed, That this Legislature ought, as the 
first measure, to avoid the oppression and degradation inflicted by 
the opinion upon the State of Kentucky, to present to the Con- 
gress of the United States, a temperate but firm remonstrance 
against its doctrines, and therein to call upon the nation to 
guarantee to the State its co-e<jual sovereignty with the States 
which compose the Union, and also to request Congress therein, 
so to organize the Supreme Court of the United States that no 
constitutional question growing out of the Constitution of the 
United States, or the constitution of either of the States, involving 
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the validity of State laws, shall (not) be decided by said Com 
unless two- thirds of all the members belonging to said Court shall 
concur in such decision.' And that a committee of two members 
from the Senate and four from the House of Representatives be 
appointed to prepare and repoit such remonstrance. 

\_Atts of Ktntwky, 1823, 488-516 in passim. Frankfort, 1824.) 



50. Remonstrance of the Legislature of Kentucky. 
January 7, 1824. 

The Legislature of Kentucky feels itself constrained to remon- 
strate against the principle proclaimed by the Supreme Court of 
the United States, at the last term of the Court, in the case of 
Green, etc., vs. Biddle. If it should be asked why the State of 
Kentucky interferes with the decision of that Court in a case in 
which she was not, and could not have been, a parly, the answer 
is because that Court has, in that case, most afflictingly interfered 
with the great and essential rights of the State of Kentucky. 

[Here follows a statement of the history and circumstances 
leading to the passage of the Occupying Claimant Laws, and the 
effect of the decision of the Court.] 

The construction of the Court which thus disfranchises the 
State of Kentucky, can neither exact the homage of the people 
upon whom it acts, for the intellect employed in making it, nor 
conciliate their patience under its humiliating and afflicting 
effects. If the same privative effects were attempted to be pro- 
duced upon the individual and political rights of the people of 
Kentucky, by a foreign armed force, and they were not to repel 
it at every hazard, they would be denounced as a degenerate race, 
unworthy of their patriotic sires, who assisted in achieving the 
American Independence; as a people unworthy of enjoying the 
freedom they possessed. In that case the United States, too, 
would be bound, at whatever hazard, to vindicate the right of the 
people of Kentucky to legislate over the territory of their State ; 
to guarantee to them a republican form of government, which 
includes the right insisted on. And can it make any difference 
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with the people of Kentucky, whether they are deprived of the 
right of regulating by law the territory which they inhabit, and 
the soil which they cultivate, by the Duke de Angouleme at the 
head of a French army, 1 or by the erroneous construction of 
three of the Judges of the Supreme Court of the United States? 
To them the privation of political and individual rights would be 
the same. In both instances they would have lost the power 
essential to freedom, to the right of self-government. In the 
former case their conscious humiliation would be less than in the 
latter, in proportion to the sturdiness of the resistance they would 
feel conscious of having made, and in proportion to the hope they 
might entertain of emancipating themselves by some happy effort 
of valor, and thereby regaining their rights ; but in the latter case 
the tyrant code to which Kentucky is subjected by that decision, 
is inaccessible, perpetual, and incapable of being changed, bene- 
ficially or suitably, to the condition of Kentucky, by any power 
beneath the sun. 

It cannot be denied, that the States, before the formation of 
the Constitution of the United States, possessed the power of 
legislating over the territory within their limits. It cannot be 
asserted, that a surrender of that power was made in that instru- 
ment, by the former to the latter, or that any restraint upon the 
exercise of that power by the States, is to be found in that Con- 
stitution. The 10th amendment to that instrument provides 
expressly, that " the powers not delegated (therein) to the United 
States, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people." 

The provision in that Constitution, for the formation of new 
States and their admission into the Union, evidently contemplates 
their possession of those powers essential to sovereignty, which 
were retained by the old States. 

That the States of the Union should be sovereign, and co- 
equally so, seems to be not only contemplated, but enjoined by 
the Constitution of the United States. * * " • 

The good of the whofe requires equiponderance in the parts, 

1 The Duke of Am;. 'iiK'iiii: had oimmanded the French army thai had inter- 
vened in Spain in the preceding year ([823) as the agent nf the "Holy 
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and it that equilibria! power could be disturbed or destroyed 
any one of the States, by paction with another, or otherwise, tht 
would the minor control the major, and then would the chances 
against the perpetuity of the governmpnt of the United States be 
as twenty -four to one. •■»»•» 

[Referring to this decision of the Court they say :] But the 
injury inflicted upon the people, gTeat and extensive as it is, and 
much as it is deplored, weighs but comparatively little with these 
remonstrants. It is the principle which that decision establishes 
at which they shudder, and with which they can never be recon- 
ciled. The people of Kentucky • * • can bear anything 
but degradation and disfranchisement. They can not bear to be 
construed out of their right of self-government; they value their 
freedom ahove everything else, and are as little inclined to be 
reasoned out of it as they would be to surrender it Xo foreign 
force. ••*♦♦**•• 

The power of local legislation was retained by the States, but 
it was retained to hut little purpose if a central tribunal is to pnss 
upon the laws enacted by the States. The power of legislation 
must be confided somewhere. It is of the essence of freedom 
that it should be exerted by those who are the subjects of the 
law; that the people who compose the society should enact the 
laws which the society needs. The possession or destitution of 
that power constitutes the might}' difference which exists between 
freedom and slavery, Kentucky claims to possess the power of 
legislating for itself; the decision denies her that power in rela- 
tion to the most important subjects of its exercise, in relation to 
her own territory. The decision was given by three, a minority 
of the judges who composed that tribunal. There was a fourth 
judge on the bench; he dissented. Had the third agreed with 
the fourth, Kentucky had not been disfranchised ; so that, in 
that particular case, the political destiny of a State was decided 
by a solitary judge. Can this appeal to the Congress, by the 
State of Kentucky, upon a subject in which she is so vitally 
interested, be unavailing? And has not the State a right to 
expect that her co-equal sovereignty with the other States of the 
Union will be guaranteed to her by that body? Has she not a 
right to expect that the Congress will, either by passing a law 
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requiring, when any question shall come before that tribunal 
involving the validity of a taw of any of the States, that a con- 
currence of at least two-thirds of all the judges shall be necessary 
to its vacation! or increasing the number of the judges, and 
thereby multiplying the chances of the States to escape the like 
calamities, and of this State to escape from its present thraldom, 
by exacting the exercise of more deliberation and an increased 
volume of intellect upon all such questions? 

[Acts of Kentucky, 1823-24, 520 527 in passim.] 



Kentucky and the Federal Judiciary (Continued). 
1825-1826. 

Congress having failed lo take practical action oil their remonstrance, the 
LiioJsiurc of Kentucky, January 12, 1825, adopted a new set of resolutions, 
calling upon their Senators and Representatives to support the passage of a law 
reorganizing ihe Supreme Court in conformity wilh their proposition of the 
previous year. In the preamble they declared that ihey "view the reports 
sent abroad, of [heir readiness to acquiesce in principles so monstrous, as 
giotmrfless calumnies upon the Stale character, anil upon ihe patriotism and 
firmness of the people, and calculated to aid in the prostration of State sove- 
reignty, ilic uinin pillar nf ihe Federal Union and American liberty." (Acts 
of A'y., 1824-25, 281, 2S2.) Renewed efforts were made in Congress to 
secure Ihe passage of the bill introduced in the previous session, but the 
measure failed. {Cong. Debates, 18 Cong., * "«■. Ij 3°5-37°. 5 IQ -53*.) 
The message of Governor Desha of November 7, 1825, called the attention of 
tin- Legislature to the subject anew, and also lo the proleclion given lo the 
Bank of the United .Slates by the Federal Courts, and refers to the establish- 
ment of the new State Court of Appeals. {Journal of tit Bouse of Rtp, 
of A'y., 1825, 7 et sen.; Kites, XXiX, 219-224.) Extracts Irom iliis message 
are given below. In view of this message the House of Representatives passed 
resolutions calling upon the Governor to inform them of " the mode deemed 
most advisable in the iipiiiinii of (he Executive to refuse obedience lo ihe deci- 
sions and mandates of the Supreme Court of Ihe United States, considered 
erroneous and unconstitutional, and whether, in the opinion of the Executive, 
il may be advisable lo call forth ihe physical power of the State lo resist the 
execution of the decisions of the Court, or in what manner ihe mandates of 
said Court should be met by disobedience." (Kites, XXIX, 228, 219.) When 
ihe Governor, however, came to ihe point of making specific recommendations, 
he counseled ihe House, in his response of Dec. 14, "to restrain their ardoi 
and Iry yet a liltle while ihe pacific measures of an application to Congress." 
If, however, Ihey aie ben I on " arraying the physical force of the country, (hen, 
I say, in their own wisdom may they look for the mosl advisable way of doing 
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and un their own heads be the responsibility." (Journals of the Ha 
Rep. of A'y., iSaj, 318.) There ensued a controversy ol words belwi 
i the Governor, hul arRuiiiinl n^ins In have been Ihe limit 
which either were prepared to take al this time. The Appellate 
Court of Kentucky refused to be bound by an opinion of the Supreme Court 
of the United States not concurred in by a majority of the whole Court. 
(Bodiey v. GaitAer, 3 Monroe's Reports, 58; Nile:, XXIX, 345.) The difficulty 
was finally ended by a decision of the Supreme Court in 1831, in the case of 
Hawkins et al, v. Barney's Lessees (5 Peters, 457), affirming the constitution- 
ality of the Act of Kentucky of Feb. 9, rSog, limiting the commencement of 
against actual settlers within seven years of its passage. This contro- 
versy was intimately connected with Ihe political contest Vict ween the " Old " 
New" Court parties of 1824-26. (For account of same see Collins, 
Historitai Sketches of Ky, 90-92, 102, 105; McMaster, V, 162-166, 416; 
tihaler, Kentucky, 176-183! Sumner, Jackson, 126-129, 132-134. For reso- 
lutions of Legislature see Acts 0/ A'y., 1823, 4S8-516; Ibid., 1824-25, 221- 
239, 242-27K; Messages of < lovernor, Jour, of Home of Rep., 1825, 7 elseq., 
300-33S.) As a tesult of these and other decisions of the Federal Judiciary 
Itempts were made in Congress in 1831 to restrict the jurisdiction ol 
the Federal Courts, but Ihe measures, ,ilili"ii:;h favorably reported, were de- 
feated. {Cong. Debates, 620, 658-670, 730-740; App-x., 77-86; A'i/es, 
XXXIX, 412-4"; Landon, 315, 316. 
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Extract from Message of Governor Joseph Desha. 

November 7, 1825. 
e wrongs suffered by this State from the decision of the 
Supreme Court of the United States, declaring our occupants 
laws to be unconstitutional, have not been redressed, 1 
remonstrance of a former General Assembly to the Congress 
the United States has been considered by that body, in which 
many were found who acknowledged our wrongs, and the conse- 
quent duty of the general government to grant redress, but we 
have witnessed no practical result. 

In the meantime the injurious decision is spreading its baneful 
influences. 



« 
« 



I cannot too earnestly press upon you the propriety of again 

urging the consideration of this subject on Congress, and of 

availing yourselves of that occasion to remonstrate in strong 

against the power of making execution laws, lately exercised 
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by the federal judges of this State, inviting their serious attention 
to the growing influence of the United States Bank, and request- 
ing such a change in the charter of that coiporation as will make 
it the duty of the directors to withdraw the branches located in 
any State upon the demand of the State Legislature. * * 

When the general government encroaches upon the rights of 
the Stale, is it a safe principle to admit that a portion of the 
encroaching power shall have the right to determine finally 
whether an encroachment has been made or not? In fact, most 
of the encroachments made by (he general government flow 
through the Supreme Court itself, the very tribunal which claims 
to be the final arbiter of all such disputes. What chance for 
justice have the States when the usurpers of their rights are made 
their judges? Just as much as individuals when judged by their 
oppressors. It is therefore believed to be the right, as it may 
hereafter become the duly of the State governments, to protect 
themselves from encroachments, and their citizens from oppies- 
sion, by refusing obedience to the unconstitutional mandates of 

Lou 

Tht 
below 



ntroversy with Georgia Relative to the Lands of 
the Creek Indians. 
18^5-1817. 

listory of this controversy is so fully presented ill the references cited 
below that it is only necessary la refer to the events immediately connected 
with the documents whieli fnlliiw. In its efiarts in satisfy Georgia l>y securing 
the lands of ihe Creeks, (lie United Stales government concluded the treaty of 
Indian Springs with a few of the Creek chiefs February 12, 1R25. ( U. S. 
Stat. 0/ /.., VII, 237-240.) The rest of the Creeks disavowed the treaty, and 
put lo death the leading chiefs who had signed it. But Georgia had already 
taken steps to survey and occupy the country, although by the terms of this 
treaty the Creeks were given until September, 1826, lo vacate the land. 
President Adams sent a special agcnl in investigate the situation, and General 
Gaines to present pc.ice amrmg the Indians. The Secretary of War, May 18, 
1825, noticed Governor Troup of Georgia that " the President expects . . . 
thai the survey will he abandoned by Georgia till it can be done consistently 
ns of the treaty." {Report! of }lousi Committees, 19 Ci 
98, 155-157: Mies, XXVIII, 317.) Governor Troup re. 
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815, characterizing the Presidents request as "most extraordinary 
reasonable." "If the President believes that we will postpone tiie 
survey of the country to gratify the agent and the hostile Indi 
himself." (Rtpts. of Cent. 0. c, 178; Niles, XXVIII, 31S.) In a Idler of 
June 15 to General t laine?, given lieluw, (Ihvl-iu-u Troup made a similar decla- 
lion. {Rtpts. of Com. 0. c, 592-593; Nilts, XXVIII, 393.) On this same 
dale Governor Troup was notified " that the governmenf of the United Stales 
will not be responsible for any consequences " which may result from the 
attempt to execute the survey. {Refts. of Com. e. c, 215; Niks, XXVIII, 
JyK.) Extracls fruin die Guvcnim's replies Ik ibis nnnliralimi fullow, and will 
serve to present the attitude assumed by him in his voluminous correspondence 
with Ihe United Stales government. In his message of Novembers, 1825, 
Governor Troup presented the mailer in controversy to the Slate Legislature 
(Executive Doc, 19 Ceng., 2 less., IV, No. 59, 187-206; Niles, XXIX, zoo- 
208), and that body endorsed his position. (Acts of Georgia, [825, 204-209; 
Rtpts. of Com. 0. c, 840. J The United Stales government succeeded in 
making the treaty ol Wa^liinytoi.. January 24, 1 S26, wbuli annulled the former 
treaty. {U. S. Stat, at L., VII, 286-2S9.) Georgia, however, insisted on 
1 be validity of the treaty of Indian Springs as being more favorable. See 
the Resolutions of the Legislaiure which follow. (Message of Governor, 
Report and Resolutions of Nov. and Dec, t826,are given in Executive Doc. 

0. e., 5-22; State Papers, Indian Affairs, II, 728-734.) The Governor sent 
surveyors to run the boundary line into the Indian country, but the Indians 
forced them to desist, appeaJed lo Ihe I'residtni, n-hn noiiiied Troup that force 
would be used if necessary lo prevent the survey (Letter of January 29, 1827, 
State Papers, Indian Affairs, II, 864), and laid the matter before Congress in 
a special message February 5, 1827. (Richardson, II, 370-373.) Troup 
returned a defiant answer, and called out the militia. {Niles, XXXII, 16.) 
His position was later endorsed by the Legislature in their report of Decem- 
ber 24, 1S27, given below. Congress was not prepared to give the President 
the support that the Legislature of Georgia did its Executive. Reports from 
special committees were discussed in both branches. The Senate adopted 
resolutions requesting the President " to continue his exertions to obtain for 
Georgia the lands within het limits." The House look no positive action. 
(Cong. Debates, 1826-27, 2.67-^79, 498, 500, 935-938, 1029-1052, 1533— 
1541.) November 15, 1827, a treaty for the final cession ol the lands within 
the Stale was concluded. ( U. S. Stat, at L., VII, 307-309.) 

References; The documents relating to the controversy are given in House 
Executive Documents, MS Cong., 2 less., IV, No. 59, 404 pages; V, Nos. 76, 
87; VI, No. 127; Reports of House Committees, III, No. 98, 846 pages; 
American State Papers, Indian Affairs, II; cf. Index, " Georgia," Many of 
the documents are given in Nilts, XXVIII, XXIX, XXXI, XXXII; cf. Index. 
Secondary works: Of prime importance are McM aster, V, 175-181; Von Hoist, 

1, 433-4481 cf. also Schouler, III, 370-373, 378-3B0; Sumner, Jackson, 
174-178. 
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52. Extract from Letter of Governor Troup to 
General Gaines. 
June is, 18*5. 
Sir : I have this moment had the honor to receive your com- 
munication of the 14th inst., on the subject of the survey of the 
ceded country, and the running of the dividing line between 
Alabama and Georgia, and in which you request, that, in conformity 
with the expressed will of your Government, both the survey and 
the running of the line maybe forborne, " until the period arrives 
at which (he removal of the Indians is required." 

It would give me great pleasure to comply with any request 
made by yourself or your Government. You would make none 
that did not to your apprehensions, seem reasonable and proper. 
As, however, there exists two independent parlies to the question, 
each is permitted to decide for itself, and with all due deference 
to yours I must be permitted to say that my apprehension of the 
right and wrong leads me to the opposite conclusion— the con- 
clusion to which the Legislature of Georgia, upon mature reflec- 
tion, recently arrived by an almost unanimous voice, and which 
was made the foundation of my late communication to the Secre- 
taiy of War, and my more recent one to you on the same subject. 

I would deeply lament if any act, proceeding from myself, 
should cause the least embarrassment to yourself or your Govern- 
ment, especially considering the critical relations in which the 
United States stands to the Indians, and the gieat interest which 
the government of Georgia feels in their early and satisfactory 
adjustment, but it cannot be expected, by your Government, that 
important interests are to be sunendered, and rights deemed 
unquestionable abandoned by Georgia, because of any embarrass- 
ment which may arise in the intercourse and negotiations between 
the United States and the Indians. [Then follows his charge of 
the falsehood of the agent, upon which the instructions of the 
United Stales government were based.] On the part of the 
government of Georgia, the will of its highest constituted authority 
has been declared, upon the most solemn deliberation, that the 
line shall be run and the survey executed. It is for you, there- 
fore, to bring it to the issue ; it is for me only to repeal that, cost 
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what it will the line will be run, and the survey effected. The 
government of Georgia will not retire from the position it occu- 
pies to gratify the Agent, or the hostile Indians, nor will it do so, 
I trust, because it knows that, in consequence of disobedience to 
an unlawful mandate, it may very soon be recorded that " Georgia 
was." 

Suffer me to say, also, that your government has acted very pre- 
cipitately and unadvisedly in this affair ; after receiving notice of 
my intention to make the survey, it interposed no objection, 
though it had time to do so. A considerable interval elapsed, 
and it receives false information from the agent, upon which it 
issued its peremptory order. Soon after it receives further false 
information from the same agent, upon which it issues other 
orders, confirmatory of the first, and which you seem to consider 

¥1 t^ O I ^F ^F ^F ^F ^F ^F 

The suggestion you make in derogation of our claim to partici- 
pate in the construction or execution of the treaty, giving to that 
suggestion its utmost force, is merely that we are not nominally 
parties to the treaty ; whilst the answer to it is that we are party, 
in interest, deeper ten-fold than they who appear upon the paper^ 
and that the paper in virtue of another paper to which we are 
parties, both nominally and in interest, passed a vested right of 
soil and of jurisdiction to Georgia, which none but the great 
Jehovah can divest. 

[Executive Documents , 19 Cong., 2 sess. t IV, No. 59, 236-238.] 



53. Extract from Letter of Governor Troup to the 

War Department. 

June 25, 1825. 
Sir : I received this morning the note which, in the absence of 
the Secretary of War, the President of the United States directed 
you to address to me, and in which I am informed that " the 
project of surveying the lands ceded to the United States by the 
Creek nation of Indians, at the treaty of Indian Springs, before 
the expiration of the time specified by the 8th article of the 
treaty, for the removal of the Indians, will be wholly upon its 
(the government of Georgia) responsibility, and that the govern- 
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ment (viz. : the government of the United States) will not in any 
manner be responsible for any consequences which may result 
from that measure." A very friendly admonition truly. • * * 
Nay more ; you repeat this Older [forbidding the survey] to Gen- 
eral Gaines, who is charged to promulgate it to the hostile Indians, 
so that whether there be anything obnoxious in the survey or not, 
they may seize it as a pretence, under the authority and with the 
support of the United States, to scalp and tomahawk our people 
as soon as we shall attempt that suivey, and that in fact you 
adopt for the Indians gratuitously an imaginary wrong done to 
them, persuade them, even against their will, that it is a real one, 
and then leave them to indulge in unbridled fury the most tem- 
pestuous passions; and this, I presume, is the meaning, in part, 
of the responsibilities which we are to incur if we disregard the 
mandate of the Government of the United States. 

Vou will, therefore, in the absence of the Secretary of War, 
make known to the President that the Legislature, having, in 
concurrence with the expressed opinion of the Executive, come 
to the almost unanimous conclusion, that, by the treaty, the juris- 
diction, together with the soil, passed to Georgia, and, in conse- 
quence thereof, authorized the Governor to cause the line to be 
run and the survey to be made. It becomes me, in candor, to 
state to the President, that the survey will be made, and in due 
time, and of which Major-General Gaines has already had suffi- 
cient notice. 

Whilst in the execution of the decrees of our own constituted 
authorities, the Governntent of the United States will find nothing 
but frankness and magnanimity on our part, we may reasonably 
claim the observance, in like degree, of these noble qualities on 
theirs. When, therefore, certain responsibilities are spoken of 
in the communication of the President, we can rightfully inquire, 
what responsibilities? Georgia in the maintenance of her un- 
doubted rights, fears no responsibilities ; yet it is well for Georgia 
to know them, so far as they are menaced by the United States. 
If it is intended that the Government of the United States will 
interpose its power to prevent the sutvey, the Government of 
Georgia cannot have too early or too distinct notice : for how 
highly dishonorable would it be for the stronger party to avail 



jO STATE DOCUMENTS [ | 



itself of that power to surprise the weaker. If the goverm 
ooly means that, omitting its constitutional duty, it will not pad 
the Indians, and make safe the frontier, whilst the officers of 
Georgia are in peaceful fulfilment of their instructions, connected 
with the survey, it is important to the Government of Georgia to 
know it ; that, depending on itself for safety, it shall not depend 
in vain. But if the Government of the United States mean what 
is not even yet to be believed, that assuming, like their Agent, 
upon another not dissimilar occasion, an attitude of neutrality 
feigned and insincere, it will, like that Agent, harrow up the 
Indians to the commission of hostile and bloody deeds, then 
indeed the Government of Georgia should also know it, that it 
may guard and fence itself against the perfidy and treachi 
false friends. In either event, however, the President of thi 
United States may rest contented that the Government of Georgia 
cares for no responsibilities in the exercise of its right and the 
execution of its trust, but those which belong to conscience and 
to God, which, thanks to Him, is equally our God as the God of 
the United States. 

[Exiiu/ini Documinis, [9 Cong., 2 stis., IV, No, 59, 267- 
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54. Extract from Letter of Governor Troup to the 
Secretary of War. 

August 15, 1825. 

Sir : 1 have received your letter of the 21st ultimo, giving the 
desired explanation of the former one of the 15th day of June 
last, in which you wrote of undefined responsibilities which this 
Government must incur, if it attempted the survey of the lands 
acquired from the Creeks, and which results in the employment 
of the bayonet on your part, and of the tomahawk and scalping- 
knife on the part of the Indians, if the survey be attempted. I 
thank you for this explanation ; for whether your intent were good 
or evil, it equally became you to make it. Vou make known, at 
the same time, the resolution of the President, to refer the treaty 
to Congress, on the allegation that intrigue and treachery have 
been employed to procure it. This at once puts a stop to the 
survey, and you will inform the President that, until the will of 
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the Legislature of Georgia is expressed, no measures will be taken 
to execute the survey. 

The Executive of Georgia has no authority in the civil war 
with which the State is menaced to strike the first blow, nor has 
it the inclination to provoke it; that is left to those who have 
both the inclination and the authority, and who profess to love 
the Union best. The Legislature will, on their first meeting, 
decide what, in this respect, the lights and interests of the State 
demand. In the meantime, the right to make the survey is 
asserted, and the reference of the treaty to Congress, for revision, 
protested against without any qualification. * * * 

The Legislature of Georgia will, therefore, on its first meeting, 
[be advised] to resist any effort which may be made to wrest 
from the State the territory acquired by that treaty, and no 
matter by what authority that effort be made. * * * If the 
Legislature shall fail to vindicate that right, the responsibility will 
be theirs, not mine. 

[Executive Dieummts, 19 Cong., z»u., IV, No. 59. *7«-»73-] 



Resolutions of Georgia, on the Differences with 
the General Government Relative to the Treaties 
with the Creek Nation of Indians. 



Resolved, That Georgia owns exclusively the soil and jurisdic- 
tion of all the territory within her present chartered and conven- 
tional limits, and with the exception of the right to regulate 
commerce among the Indian tribes, claims the right to exercise, 
over any people, white or red, witnin those limits the authority 
of her laws, as she in her wisdom may think proper ; and that she 
has never relinquished said right, either territorial or jurisdictional, 
to the General Government in any manner or by any instrument 
whatever, and the exercise of such rght by the said Ust men- 
tioned Government is illegal, unwarrantable and unjust. 

Resolved, That threatening a State with an armed force, and 
actually attempting to carry said threats into execution, by station- 
ing the military on its borders, whether the conduct of the Statt 
thus sought to be overawed be right or wrong, is cotiUat^ \o \\« 
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spirit and genius of our government, a fundamental principle of 
which is, that the military is subordinate to the civil authority ; 
the former being the instrument of fatal necessity makes a resort 
to the tatter always indispensable in the first instance; any other 
couise is destructive of free government, subversive of State 
rights, and tending to the complete annihilation of State sove- 
reignty. 

Resolved, That the refusal to arrest and punish a military 
officer of the General Government, who had grossly violated a law 
of the land, in abusing and insulting the highest authorities of a 
State, is, as we conceive, an abuse of office, and if not properly 
atoned for, will and ought to leave this lasting reproach upon 
the nation, that even in a Republic the law affords no protection 
against the views of power, or the resentments of ambition. 1 

Resolved, That the retention of a civil officer in power, after 
earnest and repeated solicitations for his removal from a sovereign 
State, through its highest authorities, in which there was uncom- 
mon unanimity, and after, too, it was known to his Government 
that he was not only opposed to its own views, but was extremely 
inimical to the interests of the State in which he was placed, 
and highly insulting to her public functionaries, is an instance of 
contempt for the opinion of a State, and a disregard for the 
welfare of a large portion of the community, highly dangerous to 
the principles of representative government, where ihe public 
servant acts for the people, and not for himself ; and where, as 
soon as he becomes obnoxious to their interests, he ought to be 
removed." 

Resolved, That the attempted abrogation of the treaty of the 
fndian Springs by the treaty of Washington, in so far as it divested 

1 This refer* to Genera] Gaines. A most undignified correspondence look 
place between ( tiivernor Tioup and Genera] Gaines. See Executive Doe., 19 
Cong., i sen., IV, No. 59, 247-253, 379-384; Mia, XXVIII, 306-398; 
XXIX, 47, 48. See Troup's correspondence wilh the President relative to 
Gaines, Ex. Dot., 277-287; Niles, XXIX, t4-[6. 

1 Report and Resolves ol (he Legislature, June II, and oi Dec. 22, 1825, 
tailed for the removal of Captain John Crowell, agent to the Creek Indians. 

I of Georgia, e«tra session, r825, 35-45: annual session, 1825, 204-1 
Ripl. of J/vust Committees, 19 Cong., 2 tea., Ill, No. 98, 188-196. 
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the State of Georgia of any right acquired under the former, is 
illegal and unconstitutional, and we feel the utmost confidence 
that, when the General Government comes to be informed that 
Georgia is deprived of lands to which she had an unquestionable 
claim by virtue of the first treaty, it will think with us in this re- 
gard ; and, actuated by its accustomed sense of justice, will take 
speedy steps to remove all obstructions to the full enjoyment of 
this, at present, contested right. 

Resolved, That the assertion of the President, that we have no 
right to enter the Indian country within our own limits, for the pur- 
pose of asceitaining boundary, and effecting measures connected 
with the peaceable objects of internal improvement, without the 
consent of the Indians, is a doctrine which this State will not 
admit, and against which it does most solemnly protest. In this 
she has every confidence of the support of her sister States, espe- 
cially those who have so long and so uninterruptedly enjoyed a 
similar right. And his solemn protest against any measure con- 
templated by the State to exert her right over this necessary and 
essential part of her sovereignty, is an instance of dictation and 
federal supremacy unwarranted by any grant of power to the 
General Government, and which we trust and believe the National 
Legislature will promptly disavow. 

Resolved, That a separate copy of this report, with the docu- 
ments necessary to support the facts therein detailed, be forwarded 
by his Excellency the Governor to our Senators and Representa- 
tives in Congress, to be by them respectively presented to each 
branch of Congress, with a request that they use their best exer- 
tions to have redressed the grievances of this State, in the various 
particulars to which this report has reference, and, for the future 
harmony of the States to request of that body to make an explicit 
declaration of the rights that belong to the National Government 
and those which belong to the State of Georgia, (and conse- 
quently to the other States,) resulting from the immediate differ- 
ence of opinion specially enumerated in the foregoing report. 

Resolved, That his Excellency the Governor be requested to 
forward also a copy of this report and the documents to the 
Governor of each State in the Union, with an earnest and respect- 
ful request that he lay the same before the Legislature of his 
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State ; and they are hereby most affectionately and respectfully 
solicited to express to this State whether they are prepared to 
admit the foregoing principles, and the powers growing out of 
them as belonging to the General Government, and whether 
Georgia is bound and must submit to the treatment which she 
conceives she has most wrongfully sustained at the hands of the 
Executive Department of the General Government. 

[Acts of Georgia, 1826, 234, 235. (Milledgeville, 1826.)] 



56. Extract from Letter of Governor Troup to the 

Senators and Representatives of Georgia in 

Congress of the United States. 

February 21, 1827. 

I consider all questions of mere sovereignty as matter for nego- 
tiation between the States and the United States, until the com- 
petent tribunal shall be assigned by the Constitution itself for the 
adjustment of them. 

I am not wanting in confidence in the Supreme Court of the 
United States in all cases falling within their acknowledged 
jurisdiction. As men I would not hesitate to refer our cause to 
their arbitration or umpirage. On an amicable issue made up 
between the United States and ourselves, we might have had no 
difficulty in referring it to them as judges, protesting at the same 
time against the jurisdiction, and saving our rights of sovereignty. 
If the United States will, with or without the consent of Georgia, 
make a question before the Supreme Court, it will be for the 
Government of Georgia ultimately to submit, or not, to the de- 
cision of that tribunal. But according to my limited conception, 
the Supreme Court is not made by the Constitution of the United 
States, the arbiter in controversies involving rights of sovereignty 
between the States and the United States. 1 The Senate of the 
United States may have so considered it, because it has been 

'Governor Troup, in his message to the Legislature, November 7, 1826, 
said: "The government of either State is to be considered as an independent 
moral agent, having a conscience of its own, the arbiter within itself of right 
and wrong, to be influenced or controlled only by divine authority; and the 
conscience of this government has already passed definitively on the validity of 
the treaty of the Indian Springs." State Papers % Indian Affairs^ II, 728. 
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proposed to make that honorable body itself the arbiter and 
umpire between them. The States cannot consent to refer to 
the Supreme Court, as of right and obligation, questions of sove- 
reignty between them and the United States, because that Court, 
being of exclusive appointment by the Government of the United 
States, will make the United States the judge in their own cause ; 
this reason is equally applicable to a State tribunal. Hence, the 
difficulties likely to arise even by a resort to the civil process, and 
thus you will perceive how infinitely preferable it is to carry into 
effect immediately the measure contemplated by the instructions 
to the agent. 

[Nile? Rtfisttr, XXXII, at.. 



7. Extract from Report of the Legislature of Georgia 
Commending the Course ot Governor Troup. 
December 34. 1827. 
The Legislature cannot but conceive that it became the houndert 
duty of the Governor to consider the whole transaction as an 
invasion of our vested lights, offensive in its manner, and not 
warranted by any principle of justice, meriting that hearty defi- 
ance which belongs to a people peculiar for their submission to 
constitutioual authority, but equally remarkable for their opposi- 
tion in every shape to tyranny and usurpation. And that he 
ought to have been prepared to resist the invasion of a "vested 
interest " as well in the unsettled territory acquired as in the 
heart of the oldest settlement of Georgia. Accordingly Governor 
Troup, in reply to the Secretary of War on the 17th of February 
last, declaied that he felt it "to be his duty to resist to the 
utmost any military attack which the Government of the United 
Stales shall think proper to make on the territory, the People or 
the sovereignly of Georgia ; and all the measures necessary to the 
performance of this duty, according to our limited means, are in 
progress. From the first decisive act of hostility, you will be con- 
sidered and treated as a public enemy, and with less repugnance, 
because you, to whom we might constitutionally have appealed, 
for our defence against invasions, are yourselves the invaders ; and 
it is more, the unblushing allies of the savages, wViqsc caste* 
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you have adopted." l This course is altogether approved by the 

committee, and what is extremely gratifying, seems to be justified 
by most of our considerate sister States ; and the replication of 
the Governor, is the more satisfactory, because, unlike some 
recreant threats that are made for effect and intimidation, it was 
backed by a preparation so grave and determined, as to relieve it 
from all suspicion of being idle or unmeaning. * * 

[Acts of Georgia, 1827, 268-269.] 



Controversy with Georgia Relative to the Jurisdiction 

Within the Territory of the Cherokee Nation. 

1826-1831. 

While the controversy over the lands of the Creeks was at its height the 
government of Georgia gave renewed proof of its determination to secure also 
the lands of the Cherokee Nation within the limits of the State. The Legisla- 
ture, December 4, 1826, passed resolutions calling on the President to conclude 
a treaty with the Cherokees to extinguish their title to all these lands. (Acts 
of Georgia, 1826, 207, 208.) The adoption of a written constitution by the 
Cherokee Nation and their evident determination to remain permanently in 
Georgia, led the next Legislature, December 27, 1827, to adopt a much more 
aggressive report and resolutions, extracts from which follow. (House Execu- 
tive Documents, 20 Cong,, 1 sess., Ill, No. 102; Senate Doc, III, No. 88.) 
The United States government being unable to induce the Cherokees to sur- 
render the same, Georgia became impatient, and encouraged by President 
Jackson's announcement of his Indian policy, (Message of Dec. 8, 1829, 
Richardson, II, 457-459; cf. Resolutions of Georgia approving his policy, 
Dec. 10, 1829, Acts of Ga., 267-270,) proceeded to take more aggressive 
measures for carrying out their previous declarations. They supplemented 
their earlier acts by passing, Dec. 19, 1829, a more comprehensive measure 
annulling all laws and ordinances of the Cherokee Nation, and incorporating 
the territory into five counties. (Acts of Georgia, 1829, 98-101 : Senate Doc, 
21 Cong., 1 sess., II, No. 98, 11-13; Niles, XXXVIII, 54, 328, 329.) Judge 
Clayton in an address to the Grand Jury of Clark County in the fall of 1830, 
declared his purpose to enforce the act, and asserted that, " So far as I am 
concerned, I only require the aid of public opinion and the arm of executive 
authority, and no court on earth besides our own shall ever be troubled with 
this question.'' (Niles, XXXIX, 99-101.) The first case to raise the issue 
of the legality of the jurisdiction of Georgia over this territory, grew out of the 
trial and conviction, by the State Courts, of a Cherokee Indian, one George 
Tassels, for the murder of another Indian. Chief Justice Marshall of the Fed- 

1 Executive Documents, 19 Cong., 2 sess., VI, No. 127, 5; Niles, XXXIII, 16. 
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cral Supreme Court, on application, issued a writ of error, Dec. 12, 
[he State authorities to appear before the Federal Court. Gove 
submitted the same to the Legislature of the State, declaring his i 
disregard the writ, and that " any at tempi to enforce sue!) orders " ill be resisted 
with whatever force ihe laws have [.laced at my command." The l.egi-laluie 
supported his position in the resolutions given below. (A copy of the writ, the 
Governor's Message and Ihe Resolutions of Ihe Legislature are in A'i/si, 
XXXIX, 338.) The Court was defied, as Tassels was executed a few days 
later. (A'i7«, XXXIX, 353.) In the mean time, Congress having failed 10 
grant their appeals for inlervemion, ihe Cherokee Nation had applied to ihe 
Supreme Cuurl of the United Sialic to re~i i?.ii"i l,y injunction the enccution of 
Ihe above mentioned hiw> of Georgia within their territory. The attempt of their 
counsel, William Win, 10 get the Governor of Georgia lo lay the whole question 
by agreement before the Supreme Court was ineffectual. (See correspondence 
of Wirt and Governor Gilmer, Nttes, XXXIX, 58,69-71; also Kennedy, Life 
of Wirt, II, 323. ) The Supreme (.'■■nil, while [.radically admitting ihe justice 
of the plea, dismissed the case for lack of jurisdiction. (Jan. 1831 : Cherokee 
Nation v. The State of Georgia, 5 Peters, r.) The Indians issued an appeal 
to the People ol the United States, May 81, 1831. (Mies, XL, 298.) For 
additional references see post, p. 129. 



58. Resolutions of the Legislature Relative to the 
Cherokee Controversy. 

Decembers?. 1827. 

Your committee would recommend that one other, and the 
last, appeal he made to the General Government, with a view to 
open a negotiation with the Chetokee Indians upon this subject; 
that the United States do instruct their commissioners to submit 
this report to the said Indians; that if no such negotiation is 
opened, or if it is, and it proves to be unsuccessful, that, then, 
the next Legislature is recommended to take into consideration 
the proptiety of using the most efficient measures for taking pos- 
session of, and extending our authority and laws over the whole 
of the lands in controversy. * • * * If the United States 
will not redeem her pledged honor; and if the Indians continue 
to turn a deaf ear to Ihe voice of reason and of friendship ; we 
now solemnly warn them of the consequence. The lands in 
question belong to Georgia — she must and she will have them. 
Influenced by the foregoing considerations, your committee beg 
leave to offer the following resolutions : 
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Resolved, That the United States, in failing to procure the 
lands in controversy "as early" as the same could be done upon 
"peaceable" and "reasonable terms" have palpably violated 
their contract with Georgia, and are now bound, at all hazards, 
and without regard to terms, to procure said lands for the use of 
Georgia. 

Resolved, That the policy which has been pursued by the 
United States toward the Cherokee Indians, has not been in good 
faith toward Georgia ; and that, as all the difficulties which now 
exist to an extinguishment of the Indian title, have resulted from 
the acts of policy of the United States, it would be unjust and 
dishonorable in them to take shelter behind these difficulties. 

Resolved, That all the lands appropriated and unappropriated, 
which lie within the conventional limits of Georgia, belong to her 
absolutely ; that the title is in her ; that the Indians are tenants 
at her will; that she may, at any time she pleases, determine 
that tenancy by taking possession of the premises ; and that 
Georgia has the right to extend her authority and laws over the 
whole territory, and to coerce obedience to them, from 
description of people, be they white, red, or black, who reside 
within her limits. 

Resolved, That Georgia entertains for the General Government 
so high a regard, and is so solicitous to do no act that can disturb, 
or tend to disturb, the public tranquility, that she will not attempt 
to enforce her rights by violence, until all other means of redress 
fail. 

Resolved, That to avoid a catastrophe which none would more 
sincerely deplore than ourselves, we make this solemn appeal to 
the President of the United States, that he take such steps as are 
usual, and as he may deem expedient and proper for the purpose 
of, and preparatory to, the holding of a treaty with the Cherokee 
Indians, the object of which shall be the extinguishment of their 
title to all the lands now in their possession within the limits of 
Georgia. 

Resolved, That the late proceedings of the Cherokee Indians 
in framing a Constitution for their Nation, 1 and preparing to 

1 An abstract of the Cherokee Constitution is given in American Annual 
Register, 1829-30, 46, 47; also in Niles, XXXIII, 214, 346. 
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establish a Government independent of Georgia, is inconsistent 
with the rights of the said State, and therefore not recognized by 
this Government, and ought to be decidedly discountenanced by 
the General Government. 

[Ads of Georgia, 1837, 248-750. ( Milled gtvilJe, 1828. 



59. Resolutions of the Legislature Relative to the 
Case of George Tassels. 

December 22, 1830. 

Whereas, it appears by a communication, made by his Excel- 
lency the Governor, to this General Assembly, that the Chief 
Justice of the Supreme Court of the United States, has sanctioned 
a writ of error, and cited the State of Georgia, through her chief 
Magistrate, to appear before the Supreme Court of the United 
States to defend this State against said writ of eiror, at the in- 
stance of one George Tassels, recently convicted in Hall county, 
Superior Court, of the crime of murder. And whereas, the tight 
to punish crimes, aganist the peace and good older of this state, 
in accordance with enisling laws is an original and a necessary 
part of sovereignty which the State of Georgia has never parted 
with. 

Be it therefore resolved by the Senate, and House of Representa- 
tives of the State of Georgia, in Genera/ Assembly met, That they 
view with feelings of the deepest regret, the interference by the 
Chief Justice of the Supreme Court of the United States, in the 
Administration of the criminal laws of this state, and that such 
an interference is a flagrant violation of her rights. 
";." Resolved further, That his Excellency the Governor, be and he, 
and every officer of this State, is hereby requested and enjoined, 
to disregard any and every mandate and process that has been, 
or shall be served upon him or them, purporting to proceed from 
the Chief Justice, or any associate Justice of the Supreme Court 
of the United States, for the purpose of arresting the execution 
of any of the criminal laws of this State. 

And be it further resolved, That his Excellency the Governor, 
be and he is hereby authorized and required, with all the t<K«. 
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and means, placed at his command, by the Constitution and laws 
of this State, to resist and repel, any and every invasion, fiom 
whatever quarter, upon the administration oE the criminal laws of 
this State. 

Resolved, That the State of Georgia, will never so far compro- 
mise her sovereignty as an independent State, as to become a 
party to the case sought to be made before the Supreme Court of 
the United States, by the writ in question. 

Resolved, That his Excellency the Governor, be and he 
hereby, authorized, to communicate to the Sheriff of Hall countys 
by express, so much of the foregoing resolutions, and such order, 
as are necessary to insure the full execution of the laws, in the 
case of George Tassels, convicted of murder in Hall comity. 

[Acli of Georgia, 1830, 282, 283. (Milledgeville, 1831.)] 



Controversy with Georgia over the Jurisdiction of the 

Cherokee Nation. (Continued.) 

1831-1835. 

Already in advance of the hearing of the caw of the Cherokee Nation, the 
Legislature, December 22, 1830, had passed a new act 10 enforce their juris- 
diction, which prohihited white persons residing within the territory inhabited 
hy the Indians, without a license from the Governor, and the taking of an oath 
of loyalty to the State of Georgia. (Acts of Georgia, (830, 114-117.) Samuel 
A. Worcester and several other missionaries, denying the jurisdiction of Geor- 
gia, refused obedience to ihis law. They were ultimately convicted arid sen- 
tenced to four years imprison men I. (For contemporary accounts, records of 
their trial and other documents, see Ailes, XL, 95, 132, 344-248, 296-298; 
XLI, 102, 174-176; Amir. Annual Register, 1831-32, Appx., 364-366). 
WorcesLcr and his associates applied to the Supreme Court of the United Slates 
for a rehearing, and a writ was issued by Judge Baldwin, November 10, 1831, 
citing the authorities of Georgia to appear before the Court. {Niks, XLI, 
313.) Governor Lumpkin laid the same before Ihe Legislature, November 
35, 1831, in the message which follows. The Legislature, December 26, 
approved of resolutions similar in language to those adopted in the case of 
Tassels. {Ads of Georgia, 1831, 259-261 ; A'i/es, XLI, 335, 336.) On the 
same day they approved also of an elaborate report in defence of the policy 
of the State in regard to the Indians and to the missionaries. {Acts of Georgia, 
1831, 266-274; AY/«, XLII, 58-60.) In January, 1832, the Supreme Court 
heard proceedings on the writ of error in the case of Worcester v. Georgia, 
and pronounced ihe claims of Georgia unjustified, and the law in question un- 
I, and that Worcester sentence was null and void. (6 Peteri, 
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515; A'iles, XLI1, 40-56.) The authorities of Georgia refused lo iccogmie 
the decision of the Court or lo release the missionaries. {JViles, XLII, 78; 
XLIII, 251.) A sharp debate was precipitated in Congreaaby tb« presenta- 
tion of a petition in behalf of the missionaries by John Quincy Adams, March 
5, 1832. {Cong. Debates, 1831-32, 2010-2036.) A year laler, after Wor- 
cester had notified the Governor of Georgia that he had withdrawn his suit 
before the Supreme Court, he and hi-, associates were released from prison hy 
pardon of Gov. Lumpkin, January 4, 1833. (,ViUs, XLIII, 382, 383, 419; 
XLIV, 359, 360.) The Cherokee Indians during the period 1820-1835, re- 
peatedly presented memorials to Congress lor a " redress of their wrongs and 
for the protection of the United States." A large number of petitions in their 
behalf came from all parts »f the country, but Congress favored the adminis- 
irfU'Ti policy of the removal of all the Indian tribes to the west of the Missis- 
sippi river, and May 28, 1830,8 bill authorizing this policy became a law. 
<U, S. Stat, at L„ IV, 411, 411.) Finally, December 29, 1835, the Chero- 
kees agreed In a treaty relinquishing all their lands east of the Mi-wi^ippi. 
(U. S. Stat, at £., VII, 478-486.) 

Additional references. — Among the man) documents the loll., wing are the 
mnst important: Memorials of the Cherokees, House Exit. Doc, 20 Cong., 
um., IV, No. US! Reports of House Com., 11 Cong., 1 sess., Ill, No. 311; 
House Exec. Doc., II Cong., 2 sess.. Ill, No. 57; Ibid., 22 Cong., 1 sess., II, 
No. 45; Ibid., 22 Cong., 2 sess., I, No. 2, pp. 39-40: Senate Doc, 23 Cong., 
1 sess., V, No. 386[ /»/</., 23 Cong., 2 sess., Ill, No. 71. Letter of S. A. Wor- 
cester, March 15, 1830, relative lo the condition and civilization of the Chero- 
kees, Senate Dm., 21 Cetig., t sess., II, No. 110, pp. 19-22. -Speech of Clay 
et a]., Keh. 4, 1835, Cong. Debates, 1834-35, 280-309; Speech of Webster, 
Oct. 12, 1832, Works, 1, 268-276. Consult Nile? Register, XXXV-XLIV, 
"Index;" American Annua! Register, 1825-1833, (8 vols.) "Contents,' 1 
"Georgia," and "Documents." State Papers, Imiian Affairs. II, 502-511, 
526-529, 699 702. Secondary works: McMaster, V, 175-178, 181-183, 537- 
540: Von Hoist, I, 448-458; Lalor, I, 390-394; I'eck, The Jacksonian 
/'./.'(■':, 250-256: Greeley, Atner. Conflict, I, 105, 106; Sumner, Jackson, 
178-182; Schouler, III, 47S-480. 



Message of Governor Lumpkin Relative to the 
Case of Worcester. 

November »$, 1831. 
[In communicating lo the Legislature the writ from ihe Su- 
preme Court of the United Slates, he writes; — ] The obvious 
object of the proceedings !o which tit is notice and these citations 
relate, is to call in question, and attempt to overthrow, that 
essential jurisdiction of the State, in criminal cases, which has been 
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of ihe several 



vested by our Constiiui 
counties of the State. 

My respect for the Supreme Court of the United States as a 
fundamental department of the federal government, induces me 
to indulge the earnest hope, that no mandate will ever proceed 
from that Court, attempting or intending to control one of the 
sovereign States of this Union, in the free exercise of its consti- 
tutional, criminal or civil jurisdiction. " The powers not dele- 
gated by the Constitution of the United States, nor prohibited by 
it to the Slates, are reserved to the Stales respectively." Such a 
control over our criminal jurisdiction, as these proceedings indi- 
cate, it is believed, has not been delegated to the United States, 
and consequently cannot be acquiesced in or submitted to. 

Any attempt to infringe the evident right of a State to govern 
the entire population within its territorial limits, and to punish 
all offences committed against its laws, within those limits, (due re- 
gard being had to the cases expressly excepted by the Constitution 
of the United States), would be the usurpation of a power never 
granted by the States. Such an attempt, whenever made, will 
challenge the most determined resistance; and if persevered in, 
will inevitably eventuate in the annihilation of our beloved Union. 

In exercising the duties of that department of government, 
which devolve on me, I will disregard all unconstitutional requi- 
sitions, of whatever character or origin they may be ; and to the 






best of my abilitie 
State, and use the r 
Constitution. 



nil protect and defend the rights of the 
ns afforded to me, to maintain its laws and 



[A'i/eS Register, XLI, 3 '3-l 



Resolutions of Other States Relative to Georgia and 
and the Supreme Court. 

Georgia's deliaorc of (he Supreme Court in the case of Tassels, as vtt 
the renewed attempt in Congress in 1831, to restrict the jurisdiction of the 
Federal Courts (ci. Ante, 112) led the Legislature of Massachusetts, March 
14, 1831, to pass resolutions condemning the course of Georgia, asserting the 
juri-dii-ti.-in ..I ihe Federal Courts and the duty of the Fresident to enforce the 
Constitution and laws of the United Slates. (Resolves ef Mass., 1828-1831, 
513; American Annual Register, 1830-31, 316, 317.) These resolves 
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□ other States, and were indorsed by ihe Legislature ol Connect 
in the Sobjomed report and resolutions. In transmitting the same lo the Leg- 
islatuii; of Miiwarhnsi'iis, Jim. o, iSj2, « invrrnot Levi Lincoln commenlet 
(he ritoation at length, noting that "the recent neuum which base been 
ptopoted in Knot of our sister Slates, can be viewed only with alarm for 
the very existence of the Republic, . . their inevitable tendency is to division 
and separation." {Resolves 0/ Mass., 1S32, 50-51.) The Legislatures of 
Pennsylvania and New Jersey also passed in I S3 1 resuliiliori? in support ol the 
supremacy and integrity of the Federal Judiciary. (Session Lutes of Fenna., 
[830-31, 505; Annual Register, 1830-31, 336-339; Ibid., 1831-32, 250.) 



61. Report and Resolutions of Connecticut. 

May Session, 1831. 

Your committee have also had under consideration certain 
resolutions of. the Legislature of the Commonwealth of Massa- 
chusetts, relative to the judicial power of the United States— a 
subject of sufficient importance to justify a more extended notice. 

At a period when, in some portions of our country, a disposi- 
tion is manifested to array the jealousies of the people against 
the judicial department of the government of the United States, 
when executive officers are instructed, in all the fnrmality of 
legislative enactment, to disregard the legal precepts of ihr 
Supreme Court of the United Stales— it well becomes those « 
regard a dissolution of our Union as one of the most dteadful of 
political evils, to interpose a mild, but firm expression of thei 
opinion. The people by their sovereign pleasure, created hy the 
same act the executive, legislative and judicial departments of 
the federal government. The inefficiency of the old confedera- 
tion to secure respect and obedience, taught them the necessity 
of so organizing the federal government, that it could lay its 
hands on individuals, and thus directly enforce the laws of ihe 
Union, and protect those acting tinder ihem from injury or inter- 
ruption, by the laws of any one of the states. It was the force 
of external circumstances only that gave to the recommendations 
of the old congress the authority of laws. When the outward 
pressure was removed, the Union was practically dissolved, and 
anarchy ensued. Without the judicial department, the Congress 
of the United States would now be but an assemblage of embas- 
sadors, whose efficiency would begin and end in advisory consuita- 
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lions; the people would obey, or not, as their interests and 
feelings might dictate. The courts of the several states partake, 
loo readily of local jealousies and excitements, to be entrusted 
with the final determination of questions involving the validity or 
construction of the federal laws ; and questions of policy of much 
less importance than those that now agitate our country, would 
soon put an end to our ephemeral Union. The judicial depart- 
ment, therefore constitutes one of those peculiarities, which dis- 
tinguish the present government from the old confederation — a 
co-ordinate branch— which, in the opinion of youi committee, 
is absolutely necessary for the successful organization of our 
government. 

ft being one of the first principles of a republic, that the legis- 
lative and judicial departments be kept entirely distinct, the 
patriot has nothing to apprehend from the power or ambition of 
the courts. Speaking of the three great departments, an eminent 
civilian says, " the judiciary is next 10 nothing." It has indeed 
no power over the wealth or strength of the nation. It has 
neither force nor will, but merely judgment, and can not enforce 
even that, without the aid of the executive. * * * An 
independent judiciary is absolutely indispensable, for the pro- 
tection of the people in their reserved rights, and for the preser- 
vation of every department of Ihe government in ils appropriate 
and destined action. It is indeed the great balance wheel of 
the Constitution ; which from its own weakness needs, and its 
inestimable value deserves ihe constant care and vigilance of Ihe 
community, to protect it from the attacks of the other depart- 
ments of the government, both state and federal. * * * 

Resolved, [Here follows quotation from Art. VI, § 2, of U. S. 
Const.] 

Resolved, That we regard the judicial department of 
government of the United States, as sacred in its origin, i 
invaluable in its ptirposes and objects, as either the executive or 
legislative departments; and we also regard the designs of any 
community, to destroy it, or to paralye its influence, among Ihe 
people of these states, as the manifestation of feelings, unfriendly 
to the permanent interests of our common country, 

[From Copy in the Journal of /At Houst of Reprtsentativis of Penniylva 
1831-32,11,41-4$.] 
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» State Rights.' 

Nearly nil the lioeumetils aeletleil an: m present in 1* fuii.nl only in tlie 
official puliliciiti'ins nf (lie ^i;'|.s ,,r F,-.-leral Government, or contemporary 
prints, and therefore have I wen ainilul.lt hitherto only to a rew. It is prujius.il 
In publish these selection v a;f«:ite ."■■ '■■ 0141 rally, in a seiies of numliers of 
about 40 pagea each, paged cootinuoualy, tu that when completed the several 
numliers may be bound in 01 e toluene. 

t. Interpretation of the Constitution during 

its History. 1789 1809. 44 pages. 
1. State Rights and the War of 1S1: 

3, The Reserved Rights of the States and the Jurisdiction of Federal 

Courts. 1819-1832. 44 pages. 

4. The Tariff and Nullification. 1814-1833. 
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Slavery and the Constitution. Resolutions of the Stan 
senting various phases of the Controversy. To follow. 
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